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1.0 Summary:
1.1 The South East Dorset Transport Contributions Scheme (SEDTCS) was adopted by the Council on 1 November 2009. The scheme is operated jointly by the Highway Authorities of Bournemouth, Poole and Dorset to ensure that all new developments fairly contribute to their cumulative impact on the transport network.
1.2 The LDF Steering Group on 22 November 2010 resolved that a review of the scheme should be undertaken to address concerns about the legality and financial viability of the scheme particularly given the National financial downturn and parallel Contribution Schemes for Affordable Housing, Heathland mitigation, Public Open Space etc. 

1.3 Having considered a number of alternative options Members of the LDF Steering Group on 10 February 2011 resolved that the Cabinet be recommended to ‘support the principles of updating the SEDTCS in line with option 2, as detailed at Appendix B of the report, to redistribute a significant proportion of the developer contributions to ‘local’ major schemes and a revised Local Transport Plan programme, with particular emphasis being given to the issues outlined in paragraph 6.9 to ensure that the scheme is viable in all market conditions’. 

1.4 The Steering Group Members also supported a motion that emphasised the need to ensure that any new scheme should be more flexible and identify specific schemes within close proximity to development sites to ensure that it would be supported at future Appeals. This also emphasised that any new tariff should enhance the financial viability of the scheme against market forces.
1.5 Cabinet on 16 February 2011 supported the resolution and officers were instructed to liaise with the other participating Authorities to further review the scheme details and scale of the trip tariffs in line with the latest predicted development levels and associated South East Dorset Transport Study modelling data. 
2.0 Recommendation: 
2.1
That Group Members recommend to Cabinet that officers prepare the updated SEDTCS to operate between 2011 and 2014 after which it is anticipated that the Community Infrastructure Levy (CIL) will apply.

2.2     That Group Members recommend to Cabinet that they delegate to the Chairman of the LDF Steering Group, Portfolio Member for Communities and Planning, Portfolio Member for Environment and Transport and the Service Director for Planning and Transport authority to finalise the Scheme document and tariff (between £350 and £400/trip) prior to undertaking formal consultation. 
2.3 That Officers report back to the LDF Steering Group on the outcome of the  consultation exercise when known prior to agreeing the final scheme to be adopted. 
3.0 Reason for recommendation: 

3.1
To develop and consult on a revised SEDTCS in accordance with the resolution of the Local Development Framework Steering Group of 10 February 2011 and Cabinet on 16 February 2011.
Supporting Information:
4.0
Background detail:
4.1
The SEDTCS currently levies a base tariff of £713.20 for every new development generated trip. The tariff has been calculated by assessing the development levels and trips, and required transport mitigation costs to 2026. The scheme was introduced to ensure that all new developments (including small windfall sites) contribute to the mitigation measures required to address their cumulative impact. 
4.2
The SEDTCS uses the development levels proposed by the work associated with the Regional Spatial Strategy (RSS) which despite the revocation of the RSS remain valid for the SE Dorset area. The South East Dorset Transport Study is updating the transport infrastructure needs for South East Dorset to 2026 in line with these development patterns and predicted funding opportunities.

4.3
When assessing the Developer Contributions the ‘existing’ and ‘proposed’ development trips are calculated and the ‘net’ trip increase used to set the Contribution figure. The trip data should be provided by the applicant with the planning application details and will ensure that the contribution relates fairly to the extra trips generated by the new development. 
4.4
The transport mitigation measures proposed for SE Dorset include local schemes to enhance cycling, walking and public transport and longer term strategic schemes including the ‘Bus Showcase’ Corridors, Poole Bridge, the Integrated Transport Strategy Joint Control Centre and A31 improvements. These measures will support the intensified housing and employment development planned for the urban area.
4.5 
The SEDTCS was supported by Government Office for the South West (GOSW) and was expected to increase government funding for major transport measures through the Regional Funding Allocation (RFA). Despite the demise of the RFA there could still be funding opportunities through the alternative Local Sustainable Transport Fund and major scheme bids which similarly promote match funding with other sources including the private sector.
4.6 
The national financial downturn has however placed added pressures on developers. They are now taking more planning applications to Appeal questioning the legality of SEDTCS, the scale of contribution requested and its validity for the ‘more remote’ strategic schemes. Increasing numbers of developers and agents are also applying for cost awards in an attempt to undermine the credibility of the current policy. Some are also submitting Financial Viability Assessments to defend lower contribution payments. 
4.7
Although the Council has Counsel’s advice confirming that the scheme is legal and that Developer Contributions can be pooled for cross boundary transport mitigation measures Planning Inspectors are currently offering little weight to the SEDTCS in a majority of the Appeals. 
4.8
This has resulted in a much lower level of contribution being received by the Local Authorities when the Inspectors decisions result in no contribution being levied. If this situation continues unchecked there will be insufficient development contributions to mitigate the cumulative impact on the network resulting in worsening congestion. Ultimately this could require the Council to subsidise the introduction of future transport mitigation measures. 
4.9
The SEDTCS complements the Multi Area Agreement and the Local Transport Plan promoting a package of measures to address future transport needs. The Coalition Government continues to support the development of the Community Infrastructure Levy (CIL), which would replace Section 106 payments for Open Space/Community/Transport and other infrastructure. The Localism Bill which is anticipated to be enacted later this year or early 2012 is expected to target future CIL funding to localised schemes and it is unclear how funding for more strategic schemes would be collected. It is proposed that any amendment to SEDTCS should follow these general principals and continue until replaced by CIL when it becomes operational by 2014.
5.0    Consultation:  
5.1 Prior to implementing the SEDTCS the Council jointly with its participating neighbours consulted with local Developers/Agents seeking their views to the proposals. At that time the developers recognised the need for the scheme but expressed some concerns at the scale of the tariff proposed. When reporting on the matter it was however stressed that the assumptions made in developing the tariff at that time were robust. It was also stressed that pursuing a scheme that was universally adopted by the neighbouring Authorities would result in a consistent conurbation wide scheme that would be more robust to defend at future Appeals. 
5.2 Recent studies indicate that many Authorities operate similar schemes with tariffs ranging from Swindon at £1167/trip to Winchester at £355/residential trip whilst Plymouth operates a comparable Unit tariff of £4,307 (for a 3 bed unit). Members have indicated that any new scheme should introduce a lower tariff and support a strategy of ‘localised’ mitigation measures to emphasise their ‘direct linkage’ to the developments to enhance future Appeal evidence.
5.3 It should be noted however that any significant changes to the SEDTCS, other than typographical alterations, would require re-consultation prior to being formally adopted by the participating Authorities.
6.0 Alternative options considered:
6.1 The main issue raised at the Appeals is whether the element of the Transport Contribution for the ‘more remote’ strategic schemes fully complies with Circular 5/2005 or The Community Infrastructure Levy Regulations 2010 which states that ‘A planning obligation may only constitute a reason for granting planning permission for the development if the obligation is:

(a) necessary to make the development acceptable in planning terms;

(b) directly related to the development: and 

(c) fairly and reasonably related in scale and kind to the development’.

 The other concern raised at Appeals relates to the scale of tariff currently operated.

6.2     The LDF Steering Group on 10 February 2011 supported the principle of Option 2 as detailed in Appendix B to target developer contributions to ‘local’ major schemes and the Local Transport Plan programme. Officers were instructed to undertake more detailed analysis of the predicted development levels and resultant mitigation requirements to develop a reduced tariff to meet planning obligations within this financial climate. 
6.3
Officers have subsequently had further meetings with representatives from the other participating Authorities and have successfully persuaded them of the need for a revised scheme and tariff to address these earlier concerns.

6.4
It is now proposed that the revised Scheme should operate from 2011 to 2014 when it is anticipated it would be replaced by the Community Infrastructure Levy (CIL). The revised scheme therefore considers the development levels and transport mitigation measures anticipated for delivery to 2014. These include LTP3 schemes proposed by the SE Dorset Transport Study to enhance cycling, walking and public transport facilities together with complementary junction improvements and an expansion of Travel Plans to encourage greater use of sustainable modes. Allowance is also made for the preparatory costs incurred to 2014 for developing the A31 strategic network improvements and ‘local’ major scheme bids including the Bus Showcase Corridors.
6.5
Following the above principles and using the latest scheme costs, development levels and trip numbers it is predicted that the revised trip tariff for the transport mitigation measures to 2014 would fall within the range of £350 to £400. Further discussions are on going with the participating Authorities to finalise a single tariff prior to formally consulting on the revised scheme. 

6.6
 A detailed programme of conurbation wide schemes is also being developed within LTP3 and will provide the additional evidence of the linkages between future development impact and the scale and need of the mitigation measures concerned. 
6.7      It is proposed that the amended scheme would allow for an Annual review of the procedures and tariffs to ensure that it is appropriate for the development levels, mitigation measures programme and financial climate at the time.
6.8 The South East Dorset Strategic Planning and Transport Joint Committee on the 7 March 2011 unanimously supported the revised proposals for recommendation to the participating Authorities. The draft minute proposes ‘AGREED that the Joint Committee recommend the rate of contribution to transport mitigation measures as being within the range of £350-£400 per trip, based on evidence from the SE Dorset Transport Study and officer advice. The scheme and tariff to be effective from 1st April 2011 up to 2014 (or until the Community Infrastructure Levy is adopted) and to be subject to an annual review’.

6.9     Prior to formally consulting on the revised scheme it is proposed that the details would be discussed with the Planning Inspectorate to seek confirmation that they fully comply with current legislation and guidance and that the revised scheme will be supported by Inspectors at subsequent Appeals and Inquiries.  Further discussions are also ongoing with the Highways Agency to similarly confirm that the revised scheme fully complies with the existing Memorandum of Understanding and to seek their support when giving evidence to Appeals and Inquiries of the cumulative development impact and need for mitigation measures on the strategic A31 corridor. 

6.10    As stated above given the scale of changes now proposed it will be necessary to formally re-consult prior to the individual Authorities adopting any revised Scheme. This will therefore mean that any new scheme and associated tariff is unlikely to be adopted until after June 2011. 
6.11    Since the revised scheme is now proposed to operate from April 2011 it is suggested that the revised document will state that any Developer Contribution agreed/levied between April 2011 and the adoption of the revised scheme will be subject to reassessment in line with the revised tariff. Any over payment of the Developer Contribution would then be refunded accordingly. This will offset any adverse financial impact on the development industry resulting from the delay in processing and adopting the revised scheme. 
 

6.12    It is suggested that the Steering Group recommend to Cabinet that they support this approach and delegate to Chairman of the LDF Steering Group, Portfolio Member for Communities and Planning, Portfolio Member for Environment and Transport and the Service Director for Planning and Transport authority to modify the Scheme document and tariff (between £350 and £400 /trip) prior to formally consulting on the revised scheme. 
6.13    It is felt that this would be consistent with earlier government advice, and good practice. This should also enhance the future success of LTP funding and bids for Local Sustainable Transport Fund or future major transport schemes. This also complements the Coalition Government’s current procedures for increased partnership working and match funding with other sources including the private sector.
7.0
Summary of Financial/Resource Implications 
7.1 Developer contributions from SEDTCS were originally anticipated to contribute approximately £165m towards the estimated £471m total transportation costs identified for South East Dorset to 2026.  The Income and Expenditure Table approved by the TCE on 31 March 2010 (attached at Appendix A) anticipated an overall income from developer contributions of £2m in 2010/2011. 

7.2 Last month it was reported that since 1 November 2009 Bournemouth had received developer contributions of approximately £186,000 associated with developments that are under construction with potential for an additional £3.18m against approved consents (payment of which is dependant on when construction actually starts on site). Poole Council has operated the scheme over a longer period since 7 April 2009 and has achieved £162,351 in receipts with the further potential of £1.65m income from consented approvals, again subject to implementation of the developments on site. 
7.3 Adding contributions from the other participating Authorities the actual sums reported previously equated to about £363,077 or 24% of the £1.6m original income predicted for the first 14 months. The funding position may change however if a bid for Local Sustainable Transport funding is successful, as it is likely that it will be targeted to initiatives that promote public transport improvements (like the Bus Showcase Corridors) to support urban intensification. This will however require a detailed financial bid to be prepared.
7.4     The reduced development related income will not only impact on the level of funding available for the mitigation measures to support smaller Local Transport Plan cycling, walking and public transport schemes but also the future progression and development of the associated strategic major schemes. 
7.5    The current Memorandum of Understanding (MoU) for SEDTCS provides for developer contributions collected by each Local Authority (including interest and after deduction of any agreed administrative fee) to be paid over to the treasurers (Poole Council) for the Transport Contribution Executive (TCE). The Authorities then propose the funding allocations for TCE approval. Due to the low level of contributions received, concern over the legality of the scheme and the MoU stipulation that contributions once distributed cannot be refunded, no amounts as yet have been transferred to the TCE. 
7.6      As stated at Section 6 it is now suggested that Members support the revised interim Scheme to cover the period 2011 to 2014 when it would be replaced by the Community Infrastructure Levy. The tariff has been calculated from the level of development predicted within this period and the associated local and strategic mitigation measures being progressed during the same period. Given the revised Delivery Programme and delay in the major schemes it is estimated that the trip tariff will fall between the range of £350 to £400 per trip. The exact tariff is being developed jointly with the participating Authorities and will be finalised prior to formally consulting on the measures.
7.7     The costs of managing SEDTCS are covered by the administration charge of 1% for single payments and 2% levied for more complex phased payment of the contribution. It should be noted however that the costs for independently checking any submitted Financial Viability Assessment and providing enhanced evidence to try to defend Appeals are currently being borne by the individual Authorities. It is suggested that the amended Scheme would also require that the costs of evaluating Financial Viability Assessments would be borne by the developer in line with the Affordable Housing process.
8.0
Summary of legal implications 
8.1 The SEDTCS was well publicised and consulted upon and was approved without challenge by way of judicial review. However, following earlier concerns about the legality of SEDTCS, the Council sought Counsel’s advice on the subject. The advice confirmed: ‘the Scheme is based upon the principle of pooling the financial contributions made in conjunction with individual planning permission. Monies from the pool are then available to spend towards particular transport proposals as they are planned to be implemented. As a matter of principle, this arrangement is both lawful and accords with national policy under circular 5/05’.
8.2 The advice did indicate that Poole Council’s position was stronger than the other Councils because it has an existing adopted Core Strategy. It also indicted that the Council should therefore expect to supplement the SEDTCS with evidence to show why the individual development should contribute towards the cost of specific transport measures. Despite these reassurances recent Appeal decisions emphasise the need to review the process and evidence provided.  
9.0 Summary of Environmental impact
9.1
An Environmental Impact appraisal has been completed and shows that on balance the scheme has positive impacts. The primary benefit is that developer contributions finance the implementation of appropriate transport mitigation measures to address the adverse impact of future developments. This in turn contributes to a reduction in traffic congestion and enhances the quality of the local environment.
10.0 Summary of Equalities and diversity impact

10.1 An Equality Impact Needs Assessment (EINA) was carried out when the scheme was initially proposed and identified no negative impacts. A similar EINA was undertaken when developing the supporting Local Transport Plan delivery programme of transport improvements and provided the same results. 
11.0 Summary of Risk Assessment: 
11.1
There is a risk relating to the uncertain timing of contribution payments as a result of delays in constructing consented developments. There is also a risk linked to the possible reduction in overall developer contributions received resulting from lost appeal decisions or reduced contributions following Financial Viability Assessments. The current proposal to evaluate conditions to 2014 (prior to CIL) will lead to a more robust understanding of development scales, funding levels and the timing of associated mitigation measures.   Risks associated with the Appeal decisions may also be reduced by enhancing the “directly attributed link” between developer contributions and mitigation measures proposed as listed at section 6. 
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